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MUTUAL CONFIDENTIALITY AGREEMENT

THIS AGREEMENT is effective as of this       day of      , 20      (the “Effective Date”).

BETWEEN:

THE UNIVERSITY OF MANITOBA

(the “University”)

- and -

     
(the “Company”)

WHEREAS:

A. The University, through      , possesses certain proprietary and technical information relating to      , as more particularly described in Schedule “A” attached hereto (the “University Technology”);

B. The Company is in the business of       and possesses certain proprietary and technical information relating to      , as more particularly described in Schedule “B” attached hereto (the “Company Technology”);

C. The Company and the University wish to enter into discussions with the other to determine their mutual interests and/or to explore the possible development, fabrication and/or commercialization of the University Technology to evaluate the scientific and commercial synergies that could be obtained through combining information and expertise relating to the University Technology and Company Technology (the “Purpose”);

D. The Company and the University have disclosed and/or intend to disclose their respective confidential information to the other, in writing, verbally or visually, during the course of discussions or correspondence for the Purpose;

E. Each of the Company and the University believes their respective confidential information is of substantial value, and precautions must be taken to prevent the improper disclosure thereof.

NOW THEREFORE in consideration of the mutual covenants and conditions contained herein, the receipt and sufficiency of which is acknowledged by the parties, the parties hereto agree as follows:

ARTICLE 1 – CONFIDENTIAL INFORMATION
1.1 As used herein “Confidential Information” means the University Technology and Company Technology and any and all information disclosed by the parties, which the parties believe to be confidential and/or proprietary, whether provided in oral, written, graphic or other form, including without limitation, any clinical data, protocol, studies, trade secret(s), know-how, ideas, invention(s), designs, schematics, drawings, formulas, data, product development plans, strategies, forecasts and other technical, engineering, manufacturing, product, marketing, servicing, financial, personnel and other information and materials relating to the parties.

1.2
Confidential Information shall not include any information which:

(a) is already known to the receiving party before receipt from the disclosing party as evidenced by written records;
(b) is generally available to the public or becomes publicly known through no fault of the receiving party;
(c) is received by the receiving party from a third party who had a legal right to disclose without restriction; or

(d) is developed by the receiving party independently of and without reference to Confidential Information received from the disclosing party as evidenced by written records.

1.3
Notwithstanding any other provision of this Agreement, disclosure of Confidential Information shall not be precluded if such disclosure is in response to a valid order of any governmental agency, court or other quasi-judicial or regulatory body of competent jurisdiction, provided however, that the responding party shall, as promptly and as reasonably possible, give notice to the other party of the requirement so that the other party may contest the requirement to provide such Confidential Information.

ARTICLE 2 – CONFIDENTIALITY OBLIGATIONS
2.1 Each of the Company and the University shall maintain in confidence the Confidential Information disclosed by either and received from the other, either prior to the execution of this Agreement or hereafter, and use such Confidential Information only for the Purpose and for no other purposes whatsoever, unless the prior written consent is obtained by the receiving party.  Each party shall notify the other party in writing immediately upon becoming aware of the occurrence of an unauthorized release or other breach of this Agreement.

2.2
Each of the Company and the University hereby agree to treat Confidential Information received from the other with the same degree of care as it does in protecting its own confidential information, but in no event less than a reasonable degree of care, and will limit disclosure of same only to those of its employees, consultants, agents and officers on a need to know basis only, provided that all such persons receiving Confidential Information shall be made aware of its confidential nature and the restrictions and obligations set out herein and shall be under similar restrictions and obligations no less stringent as those set forth herein. The parties agree to be responsible for any breach of the provisions of this Agreement by their employees, consultants, agents, or officers.
ARTICLE 3 – REPRESENTATIONS AND WARRANTIES
3.1 Neither party makes any representations or warranties as to the accuracy, fitness for use, or completeness of the Confidential Information, or as to any sample, material, item or document embodying the Confidential Information. Neither party makes any representations or warranties that the Confidential Information will not infringe any patents, copyright or other proprietary right.
ARTICLE 4 – OWNERSHIP AND TITLE
4.1 Nothing in this Agreement shall grant or be understood to grant, either expressly or by implication, any rights to any of the Company and University Confidential Information of the other, nor shall anything herein give rise to any obligation on the part of the Company and the University to conclude a formal agreement to develop or commercialize the Company Technology or University Technology.  Nothing in this Agreement shall obligate the parties to disclose to the other their Confidential Information or restrict the parties from publishing or disclosing their Confidential Information or entering into non-disclosure or licensing agreements for the development of their Confidential Information with other interested parties.

ARTICLE 5 - TERM
5.1 This Agreement shall become effective as of the Effective Date.  The parties shall complete the Purpose within       from the Effective Date.  Immediately upon completion of the Purpose or      , whichever is earlier, the parties shall cease to use the Confidential Information of the other and this Agreement shall terminate, provided that either party may terminate this Agreement upon       days written notice to the other.  The obligations of confidentiality, non-use and non-disclosure set out herein shall survive expiration or earlier termination of this Agreement for a period of five (5) years.
ARTICLE 6 – RETURN OF CONFIDENTIAL INFORMATION
6.1 Upon termination of this Agreement and in the absence of any further written agreement between the parties, each party shall cease all use of the Confidential Information disclosed to it hereunder, and shall upon written request of the disclosing party, promptly return to such disclosing party or destroy all the Confidential Information supplied in tangible form by the disclosing party except that each receiving party may retain one copy of the Confidential Information in its legal files to determine any continuing obligations hereunder.  The parties will provide a certificate to the other party that such Confidential Information has been destroyed or returned, as the case may be, upon request from the other party.
ARTICLE 7 - REMEDIES
7.1 The parties agree that should this Agreement be breached, money damages would be inadequate to remedy such breach.  As a result, the non-breaching party shall be entitled to seek, and a court of competent jurisdiction may grant, specific performance and injunctive or other equitable relief as a remedy for any breach of this Agreement. Such remedy shall be in addition to all other remedies, including money damages, available to the non-breaching party at law or in equity.

7.2
In the event this Agreement is breached by either of the parties, the breaching party shall be liable for all costs, expenses and expenditures (including the reasonable cost of legal fees on a solicitor and own client basis) in enforcing this Agreement as a result of such breach.

ARTICLE 8 - NOTICES
8.1 Any notice, report or other communication which any party may desire to give to the other, may be hand delivered or sent by prepaid courier or registered mail, or by facsimile transmission to the respective addresses as set out below, or to such other address as one party hereto might subsequently advise the other:

If to the Company:

     
     
     
Telephone:
     
Fax:

     
If to the University:

The University of Manitoba

Richardson Centre for Functional Foods and Nutraceuticals
196 Innovation Drive
Winnipeg, Manitoba   R3T 6C5
Telephone:
(204) 474-9989
Fax:

(204) 474-7552
with a copy to:

The University of Manitoba

202 Administration Building

Winnipeg, Manitoba   R3T 2N2

Attention:
Vice-President (Administration)

Telephone:
(204) 474-9777

Fax:

(204) 261-1318

and to the Principal Investigator:
     
     
     
Telephone:
     
Fax:

     
In order for any notices, requests, directions or other communications to be effective, the same will either be delivered in person or sent by registered mail or facsimile addressed to the party for whom it is intended at the above-mentioned address or fax number and will be deemed to have been received, if sent by registered mail, when the postal receipt is acknowledged by the other party; and, if sent by facsimile, when transmitted.  The address or fax number of either party may be changed by notice in the manner set out in this Section.
ARTICLE 9 – GENERAL 
9.1 If any provision of this Agreement shall be held invalid in a court of law, the remaining provisions shall remain in full force and effect and shall be construed as if the invalid provision were not included in this Agreement.

9.2
This Agreement shall be governed and construed in accordance with the laws of the Province of Manitoba, and the laws of Canada applicable therein, without regard to any choice or conflict of laws, rule or principle that would result in the application of the laws of any other jurisdiction and the parties hereto irrevocably attorn to the jurisdiction of the courts thereof.

9.3
This Agreement may not be assigned by either party without the prior written consent of the other party, except where a party has changed its corporate name or merged with another corporation.

9.4
Headings are inserted for the convenience of the parties only and are not to be considered when interpreting this Agreement.
9.5
The preamble and recitals set out above are incorporated and form an integral part of this Agreement.
9.6
This Agreement constitutes the complete understanding between the parties and of each party’s obligations to the other party relating to the Confidential Information and supercedes any and all prior written and oral undertakings and agreements related thereto. This Agreement can be modified only by a written document executed by all parties which refers to this Agreement and includes a copy of this Agreement as an attachment.
9.7
This Agreement may be signed in any number of counterparts and by the parties on separate counterparts, each of which when signed shall constitute an original but all the counterparts shall together constitute but one and the same instrument.  For the purposes of this clause, the delivery of a facsimile copy of a signed counterpart of this Agreement shall be deemed to be a valid signature thereof provided that the party so delivering a facsimile hereby undertakes to deliver an original copy of this Agreement forthwith following such facsimile transmission.
Each of the parties has caused this Agreement to be executed by a duly authorized representative as of the day and year first written above.

     
Per:









Name:
     

Title:
     
THE UNIVERSITY OF MANITOBA
Per:









Name:
     

Title:
     
READ AND UNDERSTOOD


Principal Investigator
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The Company Technology
     
